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As in state court proceedings, the success of a claim in arbitration proceedings will hinge on 
the parties’ ability to corroborate their claims and allegations with evidence. Generally, the 
parties involved in an international arbitration are free to submit any evidence they deem fit 
to prove the relevant facts. The opposing party has the option of providing its own favourable 
evidence, or it may attempt to weaken the other party’s evidence.

Although one option may be to attack the veracity or weight of the opposing party’s evidence, 
another possibility may be to call into question its admissibility by way of evidentiary 
objections. It then falls within the power of the tribunal to evaluate the evidence,[2] including 
its admissibility.[3] The rules of admissibility of evidence can be applied to all forms of 
evidence alike (e.g., documents, witness evidence, expert evidence).[4]

In view of the cross-border nature of international arbitration, the parties and tribunals may 
have different expectations for rules of evidence and admissibility. As one author notes: ‘The 
expectations of parties from different legal systems are never so likely to conflict as with 
questions of evidence.’[5]

This chapter examines these objections to the admissibility of evidence. After addressing 
the legal sources for evidentiary objections found in national arbitration laws, institutional 
rules and soft law, we then analyse key evidentiary objections. The chapter concludes with 
some remarks on the decisions by the tribunal on admissibility, as well as ensuing issues of 
annulment or recognition and enforcement of awards made pursuant to such decisions.

LEGAL SOURCES FOR EVIDENTIARY OBJECTIONS

In keeping with the overriding principle of party autonomy in arbitration, national arbitration 
laws and institutional rules frequently leave the parties with the freedom to agree on the 
applicable evidentiary rules, including any issue of the admissibility of evidence.[6] Examples 
would be where the parties agree that any statements made within settlement negotiations 
may not be used against a party in the ensuing proceedings, or where they agree either 
to exclude expert reports or to have the tribunal decide based on documents only.[7] An 
exception may be made where such agreements would run counter to the principle of the 
equality of arms between the parties or other fundamental pillars of arbitral proceedings, in 
which case the tribunal may apply a different evidentiary rule than that agreed by the parties.-
[8] However, it will exercise caution before doing so, as a violation of agreed procedural rules 
may leave an award susceptible to recognition and enforcement problems.[9] In practice, 
however, the parties will rarely have made agreements on evidentiary objections or the 
admissibility of evidence in their arbitration agreement and will frequently also not see 
eye-to-eye on such issues during the arbitral proceedings.

In the absence of a party agreement on evidentiary rules, national arbitration laws and 
institutional rules generally afford tribunals considerable discretion in evidentiary matters, 
including the issue of admissibility.[10] National arbitration laws also rarely contain express 
rules on the production of documents.[11]

The International Bar Association’s Rules on the Taking of Evidence in International 
Arbitration (the IBA Rules), most recently revised in 2020, provide detailed guidelines for an 
efficient, economical and fair process for the taking of evidence in international arbitration,-
[12] including detailed guidance on when evidence may be declared inadmissible.[13] (These 
grounds to exclude evidence incorporated therein are reviewed in more detail below.) The 
IBA Rules reflect common practices used in international arbitration that harmonise civil and 

Evidentiary Objections Explore on GAR

https://globalarbitrationreview.com/guide/the-guide-evidence-in-international-arbitration/2nd-edition/article/evidentiary-objections?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Guide+to+Evidence+in+International+Arbitration+-+Second+Edition


 RETURN TO SUMMARY

common law approaches. They are intended to supplement the institutional or ad hoc rules 
that apply to the conduct of international arbitration. Unless explicitly agreed by the parties, 
the IBA Rules are not binding on the arbitral tribunal.

In 2018, the Rules on the Efficient Conduct of Proceedings in International Arbitration (known 
as the Prague Rules) were released with the aim of providing an alternative to the IBA 
Rules. The drafters of the Prague Rules intended to increase efficiency and reduce costs 
in arbitral proceedings by encouraging the tribunal and the parties to avoid any form of 
document production, including any form of e-discovery.[14] The Prague Rules openly adopt 
an inquisitorial approach that is more in line with the civil law tradition. When document 
production is provided as an exception, the requested documents must be relevant and 
material to the outcome of the case, not be in the public domain and must be in the 
possession of another party or within its power or control.[15] The Prague Rules provide no 
further guidance on the admissibility of documentary evidence.

TYPICAL OBJECTIONS TO THE ADMISSIBILITY OF DOCUMENTARY EVIDENCE

Objections to evidence offered or requested by the opposing party can be of either a 
procedural nature (such as arguing that the submitting party did not adhere to time limits to 
file the evidence)[16] or directed at the evidence itself. The latter is discussed further below.

The following sections explore some of the most frequent evidentiary objections. Many of 
them will relate directly to document production requests as objections raised by the party 
against whom the request is directed. They also follow from Article 9 of the IBA Rules, which 
lists substantive objections, although the list is not exclusive.[17]

OBJECTIONS CONCERNING DOCUMENT PRODUCTION REQUESTS

REQUESTED DOCUMENT DOES NOT EXIST

Although not specifically mentioned in Article 9(2) of the IBA Rules as a ground to object 
to document production, the existence of the documents sought is a basic precondition 
for a tribunal to order their production.[18] The party proclaiming the non-existence of a 
document should, however, take reasonable efforts to provide evidence to the tribunal to 
support this assertion, to avoid being subjected to negative inferences for failing to comply 
with a production order.[19] This requirement also means that the creation of new documents 
cannot be requested by means of a document production request, since this is limited to 
existing documents.[20]

POSSESSION OR CONTROL OF THE DOCUMENT, UNREASONABLY BURDENSOME TO 
PRODUCE

Under the IBA Rules, a party requesting document production by the opposing party must 
state that the requested documents are not in its possession, custody or control or that it 
would be unreasonably burdensome for the requesting party to produce such documents.[21] 
In addition, it must explain why it assumes the documents requested are in the possession, 
custody or control of another party.[22] These requirements seek to prevent unnecessary 
harassment of the opposing party by the requesting party.[23]

Accordingly, the opposing party might try to resist the request by arguing that the requesting 
party has possession, custody or control of the documents, and that it would not be 
unreasonably burdensome for it to produce the documents. It may also argue that it has 
no control over the documents. In this context, the question of what is to be understood 
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by ‘control’ is a frequent subject of arguments that arise with regard to documents held by 
affiliates or subsidiaries of the requested party.[24] In such cases, a party may reason in its 
objection that its affiliate is an independent legal entity and that it does not have access to or 
the right to produce copies of such documents held by the affiliate.[25] The duty to produce 
documents under such circumstances is disputed in international arbitration.[26] In light of 
this, the precise structure of the involved entities and the likelihood of the requested party 
being able to obtain the document sought, as well as the individual facts of the case, will need 
to be analysed to determine whether a party has sufficient control to produce documents 
held by a group company.[27]

LACK OF SPECIFICITY OF THE REQUEST

In international arbitration, there is a general recognition that document production should 
not lead to broad fishing expeditions. Under the IBA Rules, a party may request only either a 
specific document or a narrow and specific category of documents.[28]

The description of an individual document should be sufficiently detailed to identify it and 
will usually include (1) a reference to the presumed author and the presumed recipient of 
the document, (2) the presumed date or time frame surrounding the origin of the document, 
and (3) the presumed content of the document.[29] If these requirements are not met, the 
opposing party may object that the document production request is too broad and therefore 
not admissible.

As the requesting party, in many cases, will not know the exact details of a specific document, 
it can frame its request by referring to a category of documents.[30] This entails a group 
of documents relating to the same topic for which the requesting party seeks to obtain 
evidence.[31] As per the wording of Article 3(3)(a)(ii) of the IBA Rules, the request must 
describe the narrow and specific category of the documents sought in sufficient detail, 
including the subject matter. Even though the terms ‘narrow’ and ‘specific’ are – depending 
on the legal background of the arbitrators – likely to be interpreted differently, the request 
should not be drafted too widely, to avoid it being considered a ‘fishing expedition’.[32] The 
description provided by the requesting party must be sufficiently precise to enable the party 
to whom the document production request is addressed to assess whether documents in 
its possession fall within the scope of the request.[33]

Pursuant to Article 4.5 of the Prague Rules, only specific documents may be requested.

LACK OF MATERIALITY OR RELEVANCE

Common law-style pretrial discovery is considered unusual in international arbitration.[34] 
The requested party can object to document production if the request – on a prima facie 
basis – lacks sufficient relevance to the case or is not material to its outcome.[35] In this 
context, a document is deemed to be relevant if it is suited to prove a factual allegation of 
the requesting party relating to the case at hand or to reject allegations by the other party.-
[36] The requirement of materiality is a separate, additional requirement and provides that 
the respective document is necessary to arrive at the desired outcome of the case and the 
factual allegation has not already been proven otherwise.[37]

There is some discussion around whether the requesting party must carry the burden of 
proof for the factual allegations to which the document requested is said to relate, especially 
as such a requirement is not explicitly mentioned in the IBA Rules. Although some authors 
advocate the application of this requirement for the sake of efficiency,[38] others object to 
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this opinion, inter alia by arguing that such an approach might compromise the benchmarks 
of materiality and relevance and lead to an unequal treatment of the parties.[39]

UNREASONABLE BURDEN, LOSS OR DESTRUCTION OF DOCUMENT

The tribunal may exclude evidence if its production may create an unreasonable burden on 
a party, for example, because of the sheer quantity of the requested documents or when a 
document is extremely difficult to extract.[40] The tribunal has considerable flexibility when 
it comes to a decision as to whether the action necessary to provide the evidence is a 
reasonable action to be expected of a party or if it represents an unreasonable burden. 
In this context, among other things, the proportionality of the alleged burden and the 
likely evidential value of the requested evidence should be considered.[41] The objection of 
unreasonable burden will arise mostly in connection with document production requests 
based on Article 3(2) of the IBA Rules.[42] However, the claim of unreasonable burden can 
also be relevant to documents already introduced into evidence, for example, when a large 
volume of documents subsequently loses its significance because of changes in the case 
under consideration and their inclusion in the hearing bundle would cause unreasonably high 
costs.[43]

Based on Article 9.2(d) of the IBA Rules, the tribunal may further reject a document 
production request if it can be demonstrated with reasonable likelihood that a document is 
lost or has been destroyed. If it can be shown that a party has deliberately destroyed evidence 
relevant to the dispute with a view to pending or foreseeable legal proceedings, the tribunal 
may draw respective adverse inferences.[44]

LEGAL IMPEDIMENT OR PRIVILEGE

LEGAL BASIS

A piece of evidence requested at the document production phase or submitted during the 
proceedings may be protected by legal privilege, or a party may be prevented from submitting 
a document by a legal impediment. Except for the rules under the International Centre for 
Dispute Resolution,[45] institutional rules do not generally provide any detailed guidelines 
covering such objections.

According to the IBA Rules,[46] the arbitral tribunal shall, at the request of a party or on its own 
motion, exclude from evidence or production any document, statement, oral testimony or 
inspection, in whole or in part, for legal impediment or privilege under the legal or ethical rules 
determined by the arbitral tribunal to be applicable. There are different kinds of privileges 
that may give rise to an evidentiary objection, such as those arising from national statutes 
such as medical professional privilege, a reporter’s privilege, a priest’s privilege or settlement 
privilege. In the following, we review typical legal impediments and the most common of 
the privileges, the attorney–client privilege. Without-prejudice and settlement privileges are 
discussed further below.

LEGAL IMPEDIMENTS

Depending on the jurisdiction, there may be many types of different legal impediments that 
can be relied on as an evidentiary objection. In many jurisdictions, legal impediments include 
the risk of violating:

• prosecution or blocking statutes, such as where the production of documents would 
render a party liable to sanctions;[47]
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• banking secrecy provisions, such as where the producing party (bank) would be at 
risk of sanctions if it discloses documents regarding the clients of a bank;[48] or

• data protection or privacy laws, such as when the producing party, in producing 
protected private correspondence, would violate data privacy laws.[49]

LEGAL PRIVILEGE

Legal privilege can be defined as the confidentiality of evidence because it stems from or 
concerns an attorney–client relationship.[50]

Parties from different jurisdictions may have contrasting understandings of legal privilege. 
For example, whereas work produced by in-house counsel is protected by attorney–client 
privilege in some jurisdictions (such as the United States), this is not the case in others (such 
as Austria or Switzerland[51]).[52]

If the parties come from jurisdictions with different degrees of legal privilege, the question 
will be which of these should apply. By and large, national arbitration laws and institutional 
rules do not answer this question. How then should the arbitral tribunal determine the rules 
governing legal privilege for a piece of evidence?

It is widely accepted that the parties are free to agree on the applicable legal privilege.[53] In 
the absence of such a choice, authorities generally take several factors into consideration to 
arrive at a suitable solution.

First, they consider that the tribunal should aim at doing justice. In principle, therefore, the 
tribunal would wish to see the privileged documents, to establish the best idea of the truth.-
[54] However, they also note that there is a clear need for clients to trust their attorneys 
and for the attorneys to be able to communicate freely with their clients, which entails that 
any communication between the two be given a special status, which is also reflected in 
Article 9(4), paragraphs (a) and (c) of the IBA Rules.[55] They note further that there is no 
consensus internationally as to whether the issue of legal privilege should be treated as an 
issue of substantive law (mostly common law jurisdictions) or as a procedural issue (civil 
law jurisdictions).[56] When a certain substantial nature of the privilege is accepted, they 
argue that the tribunal is not free to determine the applicable rule, but should determine the 
appropriate substantive law according to a choice-of-law analysis.[57]

Authorities also consider that the tribunal should take the parties’ legitimate expectations 
into account with respect to privileges, since they rely on them in their communication. The 
parties’ expectations are most likely to be that the applicable law relating to the question of 
legal privileges is predictable for them.[58] In addition, the parties, by agreeing to an arbitration 
agreement, do not expect to have waived their legal privilege rights.[59]

The parties also have a fundamental right to be treated equally (known as equality of 
arms).[60] Finally, the award rendered pursuant to the treatment of legal privilege should be 
enforceable. In some countries, aspects of legal privilege may be considered protected by 
public policy, which may prevent the enforcement of the award according to the New York 
Convention.[61]

In consideration of the above, scholars propose to first determine the applicable law for the 
question of privilege with a conflict-of-law approach and then to adjust the result considering 
the equality of arms principle.
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To determine the applicable law, several approaches may come into question. There is no 
conflict-of-law rule that would pinpoint the applicable law to govern the issue in international 
arbitration.[62] Tribunals could therefore turn to the procedural law at the seat of the 
arbitration, the substantive law applicable to the merits of the case, the law of the place of 
residence of an attorney or a party, or the law where the documents are stored, to name a 
few.[63]

The applicable law is usually determined by applying a closest connection test.[64] The law 
that has the closest connection to the attorney–client relationship[65] would primarily mean 
the law of the country where the attorney–client relationship took place. If the attorney 
and the client live in different countries, it may be the law that corresponds to the client’s 
expectations, which may be the law of its place of business.[66] Alternatively, the most 
reasonable applicable law may be the law of the attorney’s domicile, so that the privilege 
applicable to the client is equivalent to that of the attorney.[67]

In principle, the closest connection test could result in different legal privileges applying to 
different parties, such as when the party’s attorneys are domiciled in different countries. 
Applying different degrees of legal privilege to different parties would violate their right to 
equal arms. The requesting party should be able to request a document from the opposing 
party only if it would be obliged itself to produce the same type of document.[68] To treat the 
parties fairly, and as a pragmatic solution, legal experts propose the most-favoured privilege 
rule, which means that the rule by which the legal privilege is the strongest will be the rule 
applied to all parties.[69] The solution is thus to ‘give the parties what they demand and 
even out inequalities’.[70] This approach is sometimes criticised as hindering the search for 
evidence and perhaps even leading to a ‘super privilege’.[71]

COMMERCIAL OR TECHNICAL CONFIDENTIALITY

A company’s internal documents may be subject to document production in international 
arbitration. However, in some cases, the need to preserve commercial and technical 
confidentiality may allow the exclusion of certain documents from production.[72] If a party 
shows compelling grounds of commercial or technical confidentiality, the arbitral tribunal 
may exclude or limit the scope of a document production request.[73] Data privacy laws may 
also necessitate such confidentiality.[74]

Confidentiality concerns may arise, for example, in connection with business secrets, 
know-how, intellectual property rights or internal records,[75] especially when the parties 
are competitors or if a party has indicated by its previous behaviour that it might disclose 
confidential information to third parties.[76]

The documents in question may also be subject to a third-party confidentiality agreement. 
Generally, the arbitral tribunal will be reluctant to require a party to breach an agreement 
with a third party if it can be avoided. An exception, however, concerns situations in which 
the respective confidentiality agreement was concluded in bad faith.[77] In practice, the 
arbitral tribunal may encourage the parties to ask the third party for consent to produce the 
document in the arbitration.[78]

The IBA Rules make no reference to national laws in connection with technical and 
commercial confidentiality, leaving it to the discretion of the tribunal to determine whether the 
threat to confidentiality is sufficiently severe that it determines it to be ‘compelling’ enough 
to exclude evidence.[79]
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The complete exclusion of evidence is the exception rather than the rule, and may be justified 
if the confidential information has a high economic value and its production is likely to 
cause significant damage to the party holding the document.[80] More often than not, the 
tribunal may also take confidentiality issues into account by ordering protective measures 
in accordance with Article 9(5) of the IBA Rules, such that – for example – only an excerpt 
will have to be produced, or the parties have to sign confidentiality agreements.[81] Further 
possible measures might be an order by the tribunal prohibiting any disclosure to a third 
party or allowing a party to make redactions,[82] the appointment of an independent and 
impartial expert to review the documents in the context of Article 3(8) of the IBA Rules, or 
the documents being produced to the parties’ counsel only, with the direction that the parties 
themselves may not review the documents.[83]

SPECIAL POLITICAL OR INSTITUTIONAL SENSITIVITY

Although Article 9(2)(e) of the IBA Rules covers secrets of a contractual, commercial or 
technical nature, Article 9(2)(f) was introduced to allow the same privacy for politically 
sensitive evidence. The provision protects political interests of governments as well as 
sensitive information about international institutions such as the United Nations, the World 
Bank or the International Monetary Fund. Relevant documents may relate to new government 
policies, military strategies, encryption algorithms or information from national banks, to 
name a few.[84] This objection may be of particular relevance in the context of arbitrations 
under the International Centre for Settlement of Investment Disputes.[85]

If the tribunal finds the grounds of special political or institutional sensitivity to be compelling, 
it can exclude the concerned documents from production – otherwise it may apply the same 
protective measures as in the case of Article 9(2)(e) of the IBA Rules.

CONSIDERATIONS OF PROCEDURAL ECONOMY, PROPORTIONALITY, FAIRNESS OR 
EQUALITY

Article 9(2)(g) of the IBA Rules is a catch-all clause by which a tribunal has the ability to 
consider all further circumstances, which may lead to the exclusion of evidence in the light 
of procedural economy, proportionality, fairness and equality in the case.[86]

The aim of the principles of procedural economy and proportionality is to ensure an efficient 
and economic procedure, taking into consideration the value and complexity of the matter 
at hand.[87]

WITHOUT PREJUDICE OR SETTLEMENT PRIVILEGE

According to Article 9.4(b) of the IBA Rules, in considering issues of legal impediment 
or privilege under Article 9.2(b), and insofar as is permitted by any mandatory legal or 
ethical rules that are determined by it to be applicable, an arbitral tribunal may take into 
account any need to protect the confidentiality of a document created, or statement or oral 
communication made, in connection with settlement negotiations.

This ‘settlement privilege’, also referred to as the ‘without prejudice’ privilege, affords 
protection to disputing parties in connection with their efforts to negotiate a settlement of 
their differences.[88] Furthermore, it is a frequent view that this type of privilege also extends 
to mediation.[89]

In this context, admissions or implicit acknowledgements made by a party to reach an 
amicable resolution shall not be exploited by the opposing party or allowed to influence 
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the tribunal’s view.[90] The broad wording of this is also meant to encompass internal 
communications in preparation for the negotiation.[91] Disputes might arise as to the 
distinction between settlement communications and regular business communication.[92]

When considering the need to protect confidentiality, the tribunal would need, inter alia, 
to take into account the parties’ expectations with regard to a privileged treatment of the 
concerned documents in the sense of Article 9.4(c) of the IBA Rules.[93] However, against 
this background, a party may not abuse this privilege, such as by introducing a document 
into the settlement negotiations specifically for the purpose of profiting from the settlement 
privilege.[94]

EVIDENCE OBTAINED ILLEGALLY

In general, there is no accepted prevailing practice or one-size-fits-all rule when evidence 
obtained illegally must be deemed inadmissible in arbitration.[95] Instead, it is accepted that 
arbitral tribunals have substantial discretion in their decision to admit evidence even when 
the evidence has been obtained illegally.[96] Article 9(3) of the IBA Rules, which deals with 
evidence obtained illegally, was introduced in 2020.[97] Previously, this objection was derived 
from the principle of good faith.[98]

An arbitral tribunal might find that the interest in using this evidence to establish the truth 
outweighs the interest that has been violated in obtaining the evidence.[99] This might be the 
case, for example, if a conversation had been taped without the knowledge of one of the 
persons involved.[100] When exercising its discretion, the arbitral tribunal should account for 
the specific circumstances, such as whether one of the parties was involved in the criminal 
act surrounding the evidence, the degree of clarity and the severity of the illegal act, its nature 
and whether other corroborating evidence (obtained legally) is available.[101] If a third-party 
hack led to the information entering the public domain, a tribunal may be more inclined to 
allow the information since none of the parties was involved in the illegal act, although it 
may wish to consider whether this is unfair to the party from whom the documents were 
stolen.[102]

TRIBUNAL DECISIONS ON THE ADMISSIBILITY OF EVIDENCE

A tribunal may decide on the admissibility of evidence when confronted with a request 
relating to evidence, such as a document production request, or when a party makes a 
request to strike out evidence that is already on the record.[103] Decisions on the taking of 
evidence, such as requests for the disclosure of documents,[104] are qualified as procedural 
orders, against which – at least in most jurisdictions (including Switzerland) – it is not 
possible to file an appeal.[105] The reasoning for the decision of the arbitral tribunal on 
evidential objections is mostly kept concise.[106]

If a party feels the tribunal violated its right to be heard by rejecting a document production 
request, or by any other decision on the taking of evidence, it is well advised to reserve its 
rights explicitly to challenge an ensuing award, to avoid being deemed to have waived its 
objection.[107]

The assessment of evidence by a tribunal may be challenged with an appeal against the 
ensuing award on the basis of a violation of the right to be heard if the arbitral tribunal did 
not take into account or assess an aspect relevant to the decision, in particular if a party 
can show that this violated the procedural rules agreed by the parties.[108] However, a mere 
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incorrect assessment of evidence is generally not deemed to be a violation of the right to be 
heard, or of ordre public.[109]

To minimise the risk of the award being challenged for a violation of the right to be 
heard, arbitral tribunals tend to consider defects of the evidence in a pragmatic way 
when determining the credibility and value of the evidence, rather than declaring evidence 
inadmissible according to technical rules.[110]

If a tribunal has violated a party’s right to be heard, or procedural rules determined by 
the parties in taking decisions on the admissibility of evidence, the award may be denied 
recognition and enforcement based on Article V(1)(b) and (d) of the New York Convention. 
According to legal doctrine, under Article V(1)(d) of the Convention, the enforcement of the 
award may be refused if the application of the IBA Rules or another set of procedural rules 
was not merely adopted as ‘guiding principles’ by the tribunal, but explicitly agreed by the 
parties and the tribunal has disregarded them.[111]

SUMMARY

In the absence of an agreement between the parties, the rules governing the taking of 
evidence are determined, under most lex arbitri, by the arbitral tribunal itself. The discretion of 
the arbitral tribunal in dealing with evidentiary objections to documentary evidence is limited 
by the parties’ right to equal treatment and their right to be heard.

The IBA Rules and the Prague Rules provide predefined guidelines that may be useful to 
the arbitral tribunal when dealing with issues concerning document production and the 
admissibility of evidence. They are binding only when expressly agreed by the parties. In 
practice, the party resisting a document request will frequently try to argue that the document 
does not meet the materiality and relevance requirement or that the request is too broad and 
amounts to a fishing expedition, although there are a number of other possible evidentiary 
objections. The requirement of specificity of the request is stricter under the Prague Rules, 
as they only allow requests for production of a specific document[112] rather than for specific 
documents and narrow, specific categories of documents.

Generally, when faced with objections pertaining to the admissibility of evidence, arbitral 
tribunals favour a pragmatic approach,  rather than declaring evidence inadmissible 
according to technical rules.
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